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claims for business disparagement, tortious
interference with contract, tortious interference with business relationships, and civil conspiracy
to commit these torts, based on statements Hayman wrote and published on the internet about
UDF’s business.
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we conclude UDF carried its burden
under the TCPA to establish a prima facie case for the challenged essential elements of its claims
preserved for our review.
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UDF asserted that its petition as
well as numerous affldavits—«from its business counterparts, employees, investors, and a forensic
accounting expert specializing in “areas that are the subject of [Hayman’s] false statements”—
provided detailed allegations and evidence far exceeding the minimum quantum of evidence
necessary to state a prima facie case under the TCPA.
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This is not a case in which the plaintiff merely provided the “minimum quantum of
evidence” necessary to satisfy its burden to state a prima facie case for its claims.
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Rather, the prodigious quantity of details and specific fact
allegations in UDF’s pleadings and affidavits that support a rational inference establishing the
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challenged elements is much like a restaurant menu with too many offerings—the difficulty lies
in choosing which examples, and what level of detail, t0 include in our opinion.
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UDF’s pleadings and affidavits explain how and why Hayman’s
statements were false; illustrate and describe how and why Hayman made the false statements
knowingly or recklessly; and chronicle the economic and business damages and losses UDF
sustained as a direct result of Hayman’s false statements.




JP021846
Highlight
The gravamen of UDF’s claims is that Hayman
published and disseminated defamatory, false, and misleading statements about UDF’s business
in order to drive down UDF’s stock price and profit from several large short positions it had taken
in UDF stock.
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According to UDF, “[b]y 201 5,
a steady stream of investors were withdrawing money from Bass’ funds due to poor returns.” To
stem the exodus of Hayman investors, UDF claims Hayman took “voluminous” short positions in
UDF stock, and then engaged in a campaign to spread false and damaging information about UDF
to the public marketplace, to UDF’s business associates, and to governmental authorities with the
objective of driving down the price of UDF stock:
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[Hayman and Bass] chose to engage in what is known as a “shon-and-distort”
scheme. In this illegal scheme, the short seller spreads false and damaging
information about the target company it is betting against in order to haIm
the business and its stock price. [Hayman and Bass] chose UDF as their target
for their scheme.
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[In] 2015, [Hayman and Bass] opened an enormous short position in UDF.
[Hayman and Bass] then attacked UDF in a series of false intemet posts that
were made anonymously . . .. The heart of [their] attack was that UDF was
not a legitimate real estate lending and development business, but rather a
billion-dollar house of cards that had been built up through a massive Ponzi
scheme. [
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UDF sustained hundreds of millions of dollars in damages;
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UDF suffered a sudden and severe loss of access to credit and capital
markets necessary for operation of its business;
o UDF was forced to pay off loans and liquidate assets;
o UDF lost builder and developer customers and future investors; and
o agreements and plans for real estate development proj ects between UDF
and its customers and business associates fell through.
When UDF’s stock price dropped as a result of Hayman’s false statements} Hayman and Bass
sold their short positions in UDF stock at a profit of $60 million or more.
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Outstanding short
positions against UDF IV—an entity in the UDF family of funds—generally averaged around
80,000 shares. Prior to launching its public campaign attacking UDF’s business on December 10,
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2015, however, Hayman took an astonishing short position in excess of 4,000,000 shares against
UDF IV.
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On December 9, 2015, Hayman—using the pseudonym “Ernest Poole”—created an
anonymous blogger profile, “Investors for Tmth” (IFT), on the investment website www.hvst.com.
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Hayman’s December 10 post included an anonymous letter it sent to Whitley Penn, UDF’s
former auditor, on December 4, 2015 (the Penn letter).
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UDF’s Petition and Affidavits Point to Clear and Specific Facts Showing
Hayman’s Statements and Implications Were False

JP021846
Highlight
UDF’s pleadings, affidavits, and SEC filings provide voluminous detailed fact allegations and evidence
describing and explaining how and why Hayman’s statements were false. In this opinion, we describe only some of
those copious fact allegations and evidence
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“UDF IV’s SECfilings showed that it was in fact generating cash,
and, moreover, its generation 0fcash had been steadily increasing.”
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Also contrary to the insinuations and statements in Hayman’s posts, specific fact
allegations in UDF’s petition, affidavits, and SEC filings show Whitley Penn did not resign as
UDF’s auditor due to financial irregularities and misconduct by UDF. UDF IV’s November 24,
2015 form 8-K filed with the SEC disclosed that Whitley Penn resigned as UDF’s auditor on
November 19, 2015. Whitley Penn submitted a letter to the SEC confirming “there were no
disagreements between [UDF] and Whitley Penn on any matters of accounting principles or
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practice, financial statement disclosure or auditing scope or procedure.”
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“UDF’s loans, including to its largest borrower, Centurion, flgenerate cash receipts.
Money gig go to development. The collateral w_as genuine and in the process of development
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Alice Anne Brown was UDF’s lead banker at Legacy Texas Bank (the Bank), and she had
the “closest relationship with UDF” at the Bank. Brown’s affidavit, attached to UDF’s response
to Hayman’s motion to dismiss, provides clear and specific evidence not only that Hayman’s
statements were false, but also that UDF sustained damages as a direct result of the false
statements.

JP021846
Highlight
The “strong negative” statements about UDF’s business in Hayman’s December 10, 2015
post, however, caused “widespread concern” at the Bank.
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UDF adduced clear and specific evidence demonstrating that a reasonable person would—
and did—conclude Hayman’s posts were an expose' of wrongdoing at UDF. Affidavits and
evidence attached to UDF’s response to Hayman’s motion to dismiss demonstrate Seeking Alpha,
Citron Research, Value Walk, Origin Bank, Legacy Texas Bank and Brown, Berthel and
Christofferson, H&S and Straub, Nationwide and De Pol, and Kitchens all read Hayman’s
statements as an accusation that UDF’s business was a Ponzi scheme on the verge of collapse
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UDF also adduced clear and specific evidence that Hayman’s disparaging statements about
UDF’s business were false; UDF was a viable, legitimate business, with real earnings and gains;
and UDF was engaged in growing real estate investments that were paying real dividends
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Actual Malice
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Having concluded that UDF satisfied its burden to establish a prima facie case that
Hayman’s intemet posts were false
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According to UDF, public information Hayman claims to have thoroughly reviewed and
relied upon, including statements in UDF’s SEC filings, contradicted Hayman’s accusations and
evinces Hayman’s actual malice
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Hayman’s initial anonymous posts on a website it created using a false name further
indicate its state of mind. UDF offered sufficient evidence to support a fact finding that Hayman
did not want to be identified as the publisher of the posts challenging the legitimacy and legality
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of UDF’s business so that its statements would be more certain to plunge UDF’s stock value,
resulting in a huge profit to Hayman, which, in fact, is what happened.
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This evidence supports a rational inference that Hayman intended to interfere with UDF’s
economic interests by publishing and disseminating unconfirmed, false, and derogatory statements
about UDF’s business that were almost certain to have a severe negative impact on UDF’s current
and prospective business and on UDF’s stock value; and Hayman deliberately distorted facts,
omitted facts contrary to its “story,” and purposefully avoided discovering facts that might show
the falsity of its accusations.
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We conclude that UDF met its burden under the TCPA to point to clear and specific
evidence establishing that Hayman’s allegedly false and disparaging statements about UDF’s
business were made with actual malice.
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In response, UDF points to prodigious fact allegations in its petition and affidavits
illustrating how Hayman’s alleged false statements caused direct pecuniary and economic losses
to UDF—“evidence [that] goes much further than in most anti-SLAPP appeals.”
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UDF was only required to adduce evidence supporting a rational
inference as to the existence of its damages.
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UDF has gone much filrther
than necessary.
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UDF did not make mere general averments as to its alleged damages proximately caused
by Hayman’s statements. To the contrary, UDF described its damages with specificity, naming
the patties to and the terms of the contracts and agreements, stating the value of the contracts and
agreements, and providing the amount of damages UDF sustained. UDF backed up its damages
claims with affidavits and documentary evidence.
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that evidence is
sufficient to support a rational inference that UDF sustained damages as a direct result of
Hayman’s false and misleading statements about UDF’s business.
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We conclude UDF more than met its burden to adduce clear and specific evidence
establishing a prima facie case that Hayman’s false and disparaging statements proximately caused
UDF damages and losses.
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we conclude UDF satisfied its burden under the TCPA to provide
clear and specific evidence establishing that Hayman made a false statement with actual malice
that proximately caused UDF’s alleged damages and losses.
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we conclude UDF satisfied its burden under the TCPA to
provide clear and specific evidence establishing that Hayman acted with actual malice and
proximately caused UDF’s alleged damages and losses.






















