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Plaintiffs United Development Funding, L.P., et al. (collectively, “UDF” or “Plaintiffs”) 

file this motion to compel the production of all communications between Defendants J. Kyle 

Bass et al. (collectively, “Hayman” or “Defendants”) and non-party Daniel J. Edelman, Inc. 

(“Edelman”) and any other Edelman documents withheld under Hayman’s claims of privilege. 

I. INTRODUCTION 

Based on new information obtained in discovery and expanded claims of privilege by 

Hayman over Edelman documents, UDF moves to compel Hayman and Edelman to produce 

documents withheld as privileged.  Hayman has claimed privilege over Hayman-Edelman 

communications via three assertions of privilege: (1) in response to the Court’s September 4, 

2020 ruling compelling Edelman to comply with a subpoena, Hayman has asserted privilege over 

some documents ready for production by Edelman (those documents are not yet logged on a 

privilege log); (2) in response to document requests to Hayman, it provided a privilege log dated 

November 16, 2020 that included various Hayman-Edelman communications; and (3) in 

response to the Court’s March 19, 2018 discovery order, Hayman provided a privilege log dated 

May 2, 2018 that included various Hayman-Edelman communications (the May 2, 2018 

privilege log is part of a prior motion pending before the Court).  

Recent revelations in discovery explicitly show that the business objectives of Hayman’s 

retention of Edelman, as stated in Edelman’s own documents, were to (1) drive UDF’s stock to 

zero, (2) push the SEC and FBI to act against UDF, and (3) prevent UDF from retaining an 

auditor so it could not publish financial statements to investors.  Given these non-privileged 

objectives of the retention, UDF respectfully requests that this Court find that there is no 

attorney-client privilege between Hayman and Edelman.  Thus, Hayman and Edelman should be 

compelled to produce all documents withheld as privileged, whether they are currently on a 

Hayman privilege log or not. 
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In claiming privilege over communications with Edelman, Bass submitted an affidavit in 

2018 swearing that “as an investor and for the benefit of the market and the public,” Hayman 

engaged Edelman to assist in promulgating conclusions Hayman had reached regarding UDF’s 

business activities.  Defendants claimed privilege for confidential communications allegedly 

made to that end.  Now, however, Bass’s claimed purpose of retaining Edelman to serve the 

public and aid the markets—his noblesse oblige—is contradicted by recently-produced Edelman 

documents that tell a starkly different story: 

• On February 9, 2016, just nine days before the FBI raid of UDF, a PowerPoint 
overview of the Hayman-Edelman public relations campaign summarizes the 
objectives of the Hayman-Edelman retention as follows: “Business Objectives: 
(1) Drive stock to zero, (2) push regulatory bodies (SEC, FBI) to act or (3) 
prevent UDF from retaining auditor prior to March 1 earnings report.”  Ex. 
E (February 9, 2016 Presentation) at Edelman 003312 (emphasis added).1 

• The same presentation, in reviewing the impact of the February 5 launch of 
Hayman’s proprietary website, “UDFEXPOSED.COM”, summarizes the effects 
of launching the UDFEXPOSED website on UDF’s stock price as follows: 
“Financial Results: -30% drop in 1-day share price; $13.75M estimated 1-
day gain; 1,963% increase in 1-day trading volume.” Id., at Edelman 003315 
(emphasis added).  

• On the same day as this February 9 presentation, Kyle Bass had dinner with 
Richard Edelman, the President and CEO of Edelman, and “sang [Edelman’s] 
praises.”  Ex. F, at Edelman 003492. 

• On February 18, 2016, the day of the FBI raid, Edelman recited the following 
stock trading strategy from Parker Lewis, the key Hayman employee working 
under Bass’s direction on the UDF attack: “We close the remaining position at 
~$3…per Parker[.]” Ex. J, at Edelman 003587.  That meant that Hayman planned 
to close out its short position when UDF’s stock dropped to $3 per share, after 
having opened the short position at around $16 per share, to the immense profit of 
Hayman.    

• On the day of the FBI raid, a high-level Edelman executive crowed: “No doubt 
the media pressure we’ve applied has played a role”, to which another executive 
responded: “Very cool.” Ex. L, at Edelman 003595. 

 
1 Unless otherwise stated, all exhibits referenced herein are attached to the January 19, 2021 
Declaration of Jonathan E. Sommer (“Sommer Dec.”), and all citations to exhibits take the form 
“Ex. __”. 
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The day after the FBI raid, Edelman stated the goal of Hayman’s general counsel, Chris 

Kirkpatrick, was: 

 

Ex. O, at Edelman 003736.  Thus, Hayman’s general counsel was not relying on Edelman to 

facilitate attorney-client advice to Hayman; instead, he and Hayman had the “goal” of using 

Edelman to get UDF shares below $2 per share—via media coverage  designed “to feed the 

negative news cycle”— and that is not a basis for claiming privilege. 

Nowhere in Bass’s affidavit filed on April 25, 2018 (in support of his assertion of 

privilege over Edelman communications) did Bass disclose that the Hayman-Edelman business 

objectives were to drive UDF’s stock to zero, push the SEC and FBI to act, and prevent UDF 

from retaining an auditor.  From the twisted perspective of Hayman and Edelman, they were 

spectacularly successful in achieving their objectives.  Of course, if Bass had told the truth about 

all of this, the Court’s view of such privilege claims would have been substantially affected 

because there is no attorney-client privilege to (1) hire a public relations firm to drive a 

company’s stock to zero, (2) push the SEC and FBI to act against a company that a hedge fund is 

short selling, and (3) prevent a publicly-traded company from retaining an auditor to prevent it 

from filing financial statements.   

While Texas courts have yet to address the privilege (if any) with public relations firms, 

the touchstone for courts outside Texas has been whether the involvement of the public relations 

firm was nearly indispensable or served a specialized purpose in facilitating attorney-client 

communications—not in burnishing the image of the company as a public relations agent (or, 

here, destroying the image of a targeted company).  Here, the newly-revealed evidence shows 
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that Edelman was not needed to facilitate counsel’s rendition of legal advice; instead, Edelman 

was needed to drive UDF’s stock to zero, cause the SEC to sue it and the FBI to raid it, and 

prevent UDF from retaining an auditor.  Now that UDF is challenging Hayman’s disparagement 

of UDF’s business, Hayman cannot conceal this evidence behind a wall of privilege.   

The Court should find that there is no privilege between Hayman and Edelman and order 

all documents produced within ten days.  As shocking as the above-referenced documents are, 

there are undoubtedly equally disturbing or even worse documents being withheld under the 

guise of privilege. 

II. PROCEDURAL AND FACTUAL BACKGROUND 

A. UDF’s efforts to obtain the Edelman evidence. 

   As shown in the Declaration of Kyle Withers in support of Plaintiffs’ Motion to 

Compel Edelman filed on August 3, 2020 (“Withers Dec.”), UDF’s efforts to obtain documents 

related to Edelman date back to the beginning of 2018.  On March 19, 2018, the Court issued the 

Agreed Order on Plaintiffs’ Motion for Discovery under the TCPA, which required Hayman to 

produce all communications between Hayman (Kyle Bass, Parker Lewis, and Chris Kirkpatrick) 

and Edelman from November 1, 2014 to October 31, 2016.  See Withers Dec. ¶ 5, Ex. C.  

Hayman produced some Edelman documents in response to the Court’s 2018 order.  See 

Withers Dec. ¶ 7.  Hayman also asserted privilege over some of the documents, as shown by a 

privilege log dated May 2, 2018.  Sommer Decl. ¶ 3.  With limited discovery in its possession, 

UDF moved to compel and challenged some of the assertions of privilege on the log, including 

communications with Edelman.  Id.  That motion to compel has been presented to the Court in 

connection with its ongoing in camera review. 

In 2020, Hayman produced additional Edelman documents.  See Sommer Dec., ¶ 4.  In 

connection with its 2020 production, Hayman has now submitted a second privilege log dated 
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November 16, 2020 that includes additional Edelman documents on it.  Id.  This second Hayman 

privilege log is not a subject of UDF’s motion to compel that the Court heard on November 6, 

2020; that prior motion concerned (in part) Hayman’s first privilege log dated May 2, 2018.  The 

second log was produced to UDF only after the Court had heard argument on Plaintiffs’ motion 

to compel concerning Hayman’s first privilege log.  See id. 

Last year, UDF also subpoenaed Edelman.  On May 6, 2020, UDF served a subpoena, but 

Edelman refused to produce any documents in response to the subpoena.  Edelman, with 

Hayman’s support, claimed it was a speculative fishing expedition.  Id. ¶ 5.  On September 4, 

this Court held a hearing and granted UDF’s motion to compel the production of all documents 

responsive to the subpoena. 

As of December 16, 2020, Edelman had produced no documents in response to the 

subpoena.  Id.  UDF was compelled to assert that it would move to hold Edelman in contempt 

absent production.  Id. 

Finally, on December 29, 2020, Edelman produced its first tranche of documents 

responsive to the subpoena.  Id.  It still has not produced the remaining thousands of documents 

responsive to the subpoena.  Id.  

The December 29 Edelman production, as shown below, contains a wealth of new 

evidence revealing the business objectives behind Hayman’s retention of Edelman. 

B. The Newly-Revealed Evidence 

It has always been known that Edelman bills itself as the world’s largest public relations 

firm2 and acted as a public relations firm on behalf of Hayman.  Through discovery, UDF has 

learned more.  Here is the truth about the Hayman-Edelman relationship as revealed by new 

evidence: 
 

2 Edelman is a public relations firm with over 6,000 employees in more than 60 offices.  
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Before Edelman launched its website UDFEXPOSED.COM on February 5, 2016 and 

before the FBI raided UDF on February 18, 2016, Edelman stated: “This is an attack on a 

company [UDF] that is involved in a Ponzi scheme.  Is there an icon we can create that 

represents a Ponzi scheme…Pyramid-like?”  Ex. C, at Edelman 001080(emphasis added).   

On February 9, 2016, a formal presentation stated the specific, true objectives of 

Edelman’s retention:   

 

Ex. E, at Edelman 003312).  Thus, the business objectives were clearly stated: “Business 

Objectives: (1) Drive stock to zero, (2) push regulatory bodies (SEC, FBI) to act or (3) prevent 

UDF from retaining auditor prior to March 1 earnings report.”  Id. 

To achieve the first business objective (drive UDF stock to zero), Hayman and Edelman 

launched UDFEXPOSED.COM (which was used to drive home the false Ponzi scheme 

narrative) and tracked the effect of the launch on UDF’s stock price: 
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Id., at Edelman 003315) 

And in case that chart was not striking enough, the presentation included a graph too, 

showing the “results from launch [of UDFEXPOSED.COM] on February 5”: 
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Id., at Edelman 003314. 

This presentation showing the Hayman-Edelman objectives and the success in driving 

down UDF stock price was characterized as “perfection” in an email.  Ex. D, at Edelman 

003309. 

On the same day as the presentation, February 9, Kyle Bass had a dinner with the 

President and CEO of Edelman, Richard Edelman, as summarized in an internal Edelman email 

referring to the “successful launch” of UDFEXPOSED.COM which had driven down UDF’s 

stock price as reflected in the graph above: 

 

Ex. F, at Edelman 003491. 

On February 14, 2016, four days before the FBI raid, Parker Lewis at Hayman emailed 

Edelman and stated that : “Our primary goal is that investors who own UDF IV sell their shares 

and sell in volume[.]”  Ex. G, at Edelman 003511 (emphasis added). 

On February 18, 2016, the day of the FBI raid, Edelman discussed a “media blitz” and 

referenced a plan by Parker Lewis at Hayman to close its short position on UDF shares at 

approximately $3 per share (“We close the remaining position at ~$3 … per Parker”). Ex. J, at 

Edelman 003587.  Edelman publicized the FBI raid so heavily that one employee joked about 

whether the “mercy rule” applied.  Ex. N, at Edelman 003665. 

That “media blitz” against UDF was carried out by Edelman while Hayman kept a low 

profile for a reason that Edelman found too sensitive to put in writing, as stated by the Edelman 

executive whose specialty was regulatory matters: “Per Allie's call right now, Hayman does not 
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want to be too public today. Mike-there's a probable reason I can call you about if you want.” 

Ex. K, at Edelman 003592 (emphasis added). 

Also on the day of the FBI raid, Edelman employees were emailing Parker Lewis at 

Hayman about work to “light a fire at S.E.C.”  Ex. I, at Edelman 003579. 

Also on the day of the FBI raid, a high-level Edelman executive claimed: “No doubt the 

media pressure we’ve applied has played a role”, to which another executive responded: “Very 

cool.” Ex. L, at Edelman 003595. 

Also on the day of the FBI raid, Edelman employees, after stating that the effects of the 

raid “will likely halt trading [in UDF stock] soon”, discussed a strategy to “amplify the negative 

stories.” Ex. H, at Edelman 003575. 

Also on the day of the FBI raid, Edelman told the Dallas Morning News that “this will 

have a big impact on the local real estate community.”  Ex. M, at Edelman 003659. 

Also on the day of the FBI raid, Edelman gloated that it had also “ensured that UDF’s 

SEO is permanently ruined—quite the tally.  Congrats.”  Ex. N, at Edelman 003665.)  “SEO” 

refers to search engine optimization to cause a website to receive traffic from internet visitors, 

meaning that Edelman had ensured that UDF’s website would have little to no visibility on the 

internet in order to prevent interested persons from hearing UDF’s side of the story. 

On the day after the raid, Edelman identified the “revised objectives for media coverage, 

post-raid, are primarily to feed the negative news cycle until trading opens again.  Chris 

Kirkpatrick [Hayman’s then-general counsel] believes trading will open, and the goal for that 

day, is for the shares to continue to drop, not rise.  When the shares get below $2, Hayman will 

likely sell.” Ex. O, at Edelman 003736 (emphasis added). 

A couple weeks after the FBI raid, an Edelman memorandum stated:  
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Ex. P, at Edelman 004222.  Thus, Hayman and Edelman had an explicit understanding that 

Edelman’s “PR efforts” were designed to “suppress” UDF’s stock price to “maximize Hayman’s 

profits.” 

Hayman and Edelman had been exploring ways to injure UDF from early on.  Back on 

January 5, 2016, an email recited the questions for a Hayman-Edelman call, with the top two 

items being: 

 

Ex. B, at Edelman 00903.  The first item above speaks for itself.  The second item refers to 

Mehrdad Moayedi, the CEO of Centurion, which was UDF’s largest borrower.  As stated, 

Hayman sought to “pressure” Moayedi and continues to harass him to this day. 

Even after Hayman and Edelman had substantially accomplished their first two 

objectives (drive UDF’s stock to zero and push the SEC and FBI to act), they kept working to 

attack UDF, including on the third business objective—to interfere with UDF’s relationships 

with auditors and accountants.  Much later, in August 2016, Hayman and Edelman conceived a 

“UDF Exposed Paid Promotion Strategy” to target Eisner Amper, UDF’s then-auditor:  
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Ex. R, at Edelman 004611.  But Hayman and Edelman did not stop with Eisner Amper, also 

targeting other accountants that UDF might potentially retain by communicating disparaging 

blog posts and tweets concerning UDF to those larger accounting world: “We will want all 

tweets / blog posts to be as appealing as possible for auditors/accountants… think clickbait for 

numbers nerds. I talked to Parker [Lewis] about potentially running copy through any of his/our 

friendly accounting contacts to ask what would be the best ‘hook’ for them.” Ex. S, at Edelman 

004643.  Edelman stated in an August 10, 2016 email that the idea of “targeting accountants” 

had received “considerable love from the client.”  Ex. Q, at Edelman 004510. 

 In continuing to attack UDF in August 2016, Edelman worried people would think 

Hayman was “acting desperate because YTD [year-to-date] performance is awful and outflows 

are swelling.”  Id.  

III. ARGUMENT 

The new evidence supports a ruling by this Court that there is no privilege between 

Hayman and Edelman and, moreover, that any disclosure by Hayman to Edelman of privileged 

information waived any privilege.   

While UDF stands by its prior briefing challenging Hayman’s assertion of privilege over 

Hayman-Edelman communications on its May 2, 2018 log, three things have changed.  First, 

Hayman’s privilege claims have expanded; the Hayman-UDF privilege dispute now 

encompasses many more documents on a second privilege log as well as documents not yet 

included on any privilege log.  A finding that no privilege exists, or was waived to the extent it 

exists, will efficiently and promptly resolve all of these privilege issues.  Second, UDF has 

obtained stunning new discovery that sheds new light on Hayman’s purported basis for claiming 

privilege over Edelman documents.  In light of this new evidence, Hayman’s assertions in its 

prior briefing and affidavits concerning the May 2, 2018 privilege log are untenable.  Third, 
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Edelman possesses documents over which Hayman claims privilege and which Edelman is under 

a court order to produce, and none of the prior briefing concerning Hayman’s claims of privilege 

in its May 2, 2018 log extends to documents that Edelman was ordered by the Court to produce 

at a hearing this year on September 4.  After the Court’s September 4 ruling, Edelman produced 

its first tranche of documents on December 29, 2020 and has yet to produce the remaining 

documents.  UDF has need of this highly probative evidence. 

In short, subsequent to its initial claims of privilege over a limited universe of documents 

back in 2018, Hayman’s claims of privilege over Edelman documents have expanded and the 

evidence has changed.  The Court should resolve whether Hayman is entitled to withhold 

Edelman documents as privileged in light of the revelation of the true objectives of the Hayman-

Edelman retention.  

A. The new evidence reveals the true purposes of the Hayman-Edelman 
retention, which are in stark contradiction to the purposes stated in the 
affidavit of Kyle Bass that were used to support Hayman’s privilege claims. 

While Hayman had Kyle Bass submit an affidavit swearing that Edelman was there to  

facilitate the rendition of legal services by Chris Kirkpatrick, Kirkpatrick has never said that.  

Kirkpatrick, a Dallas lawyer and Hayman’s general counsel at the time, has never submitted any 

affidavit concerning any way in which Edelman was retained to render legal services by him.  

The lack of an affidavit from Kirkpatrick has always been striking, but it is all the more so in 

light of the following new evidence: 

 

Ex. O, at Edelman 003736.  In this email, the objective underlying the relationship of Kirkpatrick 

and Edelman is revealed, and it is not the rendition of legal services.  Rather, the “goal” is to get 
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the shares below $2 per share and then sell by feeding the “negative news cycle trading opens 

again.”  Id.  

This evidence of Chris Kirkpatrick’s goal of feeding negative information to the media 

regarding UDF is consistent with the stated Hayman-Edelman objectives: “Business Objectives: 

(1) Drive stock to zero, (2) push regulatory bodies (SEC, FBI) to act or (3) prevent UDF from 

retaining auditor prior to March 1 earnings report.”  Ex. E, at Edelman 003312. 

In claiming that Hayman could claim privilege over Edelman documents, Bass swore that 

its objectives were not just lawful, but altruistic: 

Hayman’s analysis and examination of UDF led it to determine that, as an 
investor and for the benefit of the market and the public, it could not stand idly by 
while UDF conducted certain activities. As a result, Hayman engaged the services of 
Daniel J. Edelman, Inc. (“Edelman”) for strategic counsel in messaging and 
communications development, outreach support and coordination, and assistance in 
promulgating certain conclusions Hayman had reached regarding UDF’s business 
activities. 

April 25, 2018 Affidavit of J. Kyle Bass (“April 25 Bass Aff.”), ¶ 6 (emphasis added).  And Bass 

further swore that Kirkpatrick was communicating with Edelman to achieve these ends. Id.; see 

also January 25, 2018 Affidavit of J. Kyle Bass (January 25 Bass Aff.), ¶ 26 (“Hayman also 

engaged the counsel of marketing and public relations firm Edelman in connection with the 

Website [i.e., www.udfexposed.com], to ensure that it conveyed its message with the utmost 

professionalism.”). 

The new evidence shows that the purpose of Edelman’s retention was not, as Bass swore, 

to benefit the market and the public, but rather to benefit Hayman’s short position by driving 

UDF stock to zero while causing UDF investors to sell in volume. 
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B. In light of the now-revealed objectives of the Edelman retention, Hayman 
cannot claim privilege over Hayman-Edelman communications.  

Hayman’s first and only retention of Edelman was for the UDF attack.  Thus, Edelman 

was not a longtime trusted adviser.  Its retention had clear objectives: “Business Objectives: (1) 

Drive stock to zero, (2) push regulatory bodies (SEC, FBI) to act or (3) prevent UDF from 

retaining auditor prior to March 1 earnings report.”  Ex. E, at Edelman 003312. 

Hiring a public relations firm to accomplish these three business objectives is not a basis 

for claiming privilege.  While there is no Texas authority examining the applicability of the 

attorney-client privilege to public relations firms, there is no state or federal case in the United 

States that would support the applicability of privilege to a public relations firm being used to 

drive down stock price, push regulatory bodies to act, and prevent the target company from 

retaining an auditor.  

Burnishing a client’s image is not considered a basis for claiming privilege over a public 

relations firm’s activities.  See Egiazaryan v. Zalmayev, 290 F.R.D. 421, 431 (S.D.N.Y.2013) (no 

privilege for public relations consultant “was not called upon to perform a specific litigation task 

that the attorneys needed to accomplish in order to advance their litigation goals—let alone a 

task that could be characterized as relating to the ‘administration of justice.’ Rather, it was 

involved in a wide variety of public relations activities aimed at burnishing [client’s] image.”) 

(emphasis added).  It makes even less sense to apply the privilege to a public relations campaign 

to tarnish someone else’s image, as opposed to burnishing one’s own image. 

Courts around the country have required more than mere usefulness or convenience in 

retaining a public relations firm where privilege is claimed; instead, the party claiming privilege 

must show that the involvement of the third party was nearly indispensable or served a 

specialized purpose in facilitating attorney-client communications.  See, e.g., Behunin v. 
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Superior Court, 9 Cal.App.5th 833, 848 (2017) (discussing cases from around the country and 

finding that “[t]he ‘necessity’ element means more than just useful and convenient, but rather 

requires that the involvement of the third party be nearly indispensable or serve some specialized 

purpose in facilitating the attorney-client communications”) (emphasis added). 

Here, Edelman served no purpose at all in facilitating attorney-client communications, 

much less was indispensable to facilitating them or served a specialized purpose of facilitating 

them.  Instead, Hayman and its general counsel Kirkpatrick were explicitly relying on Edelman 

to assist in driving down UDF’s stock price to $2-$3 per share so Hayman could close its short 

position at a massive profit.  See Ex. J, at Edelman 003587. 

In this context, allowing Hayman to claim privilege over Edelman communications 

would serve only to suppress truth, not protect genuine attorney-client communications. 

Moreover, to the extent Hayman disclosed any bona fide attorney-client information to 

Edelman, then it waived its right to claim privilege. Tex. R. Evid. 511.  Information was not 

transmitted to Edelman to assist in rendering legal services; to the contrary, Hayman transmitted 

information to support Edelman’s public relations campaign against UDF.  Hayman had no need 

to transmit any privileged and confidential information to its public relations agent. 

The same is true of work product: “[T]he materials must result from the conduct of 

investigative or analytical tasks to aid counsel in preparing for litigation. Thus, public relations 

advice, even if it bears on anticipated litigation, [generally] falls outside the ambit of the work 

product doctrine. Additionally, the work product doctrine does not extend to public relations 

activities even if they bear on the litigation strategy because the purpose of the rule is to provide 

a zone of privacy for strategizing about the conduct of litigation itself, not for strategizing about 

the effects of the litigation on the client’s customers, the media, or on the public generally.”   
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Egiazaryan, 290 F.R.D. at 435 (emphasis added) (quotations omitted).   Under general Texas 

law, attorney work product protection is waived by disclosure.  See, e.g., Axelson, Inc. v. 

McIlhany, 798 S.W.2d 550, 553-54 (Tex. 1990) (waiver applied to assertion of attorney-client 

privilege and work product protection).  

Here, any disclosure of work product was not to aid counsel in preparing for litigation; it 

was to aid in driving down UDF’s stock price.  As with attorney-client privilege, the Hayman-

Edelman communications are not attorney work product and, to the extent any work product was 

disclosed to Hayman, that waived any claim of work product. 

C. The Court should order the immediate production of all Hayman-Edelman 
documents, whether on a privilege log or not yet logged. 

There are an unknown number of documents prepared for production by Edelman, in 

response to the Court’s order compelling Edelman to comply with the subpoena, over which 

Hayman now claims privilege.  These documents are not yet logged on any privilege log.   

As to emails that have been logged in response to document requests to Hayman, it has 

claimed privilege over emails by way of (1) a privilege log dated May 2, 2018, (2) a privilege log 

dated November 16, 2020.  See Sommer Dec., ¶¶ 3-4. 

None of these emails, whether logged or unlogged, should be withheld as privileged. 

The Court should order the immediate production of (1) all documents responsive to the 

Edelman subpoena which have been withheld pursuant to Hayman’s claim of privilege, and (2) 

all documents on Hayman’s two privilege logs that involve communications to or from Edelman. 

IV. CONCLUSION 

For the foregoing reasons, the Court should grant UDF’s motion to compel and order the 

immediate production of (1) all documents responsive to the Edelman subpoena which have been 
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withheld pursuant to Hayman’s claim of privilege, and (2) all documents on Hayman’s two 

privilege logs that involve communications to or from Edelman. 

DATED: January 20, 2021 Respectfully submitted, 
 

By: /s/ Jonathan E. Sommer     
Ellen A. Cirangle  
CA Bar No. 164188 
ecirangle@lubinolson.com 
(admitted pro hac vice) 
Jonathan E. Sommer  
State Bar No. 24002974 
jsommer@lubinolson.com 
Kyle A. Withers 
CA Bar No. 269459 
kwithers@lubinolson.com 
(admitted pro hac vice) 
Ian E. Browning 
CA Bar No. 262246 
ibrowning@lubinolson.com 
(admitted pro hac vice) 
 
LUBIN OLSON & NIEWIADOMSKI LLP 
Transamerica Pyramid 
600 Montgomery Street, 14th Floor 
San Francisco, California 94111 
Telephone: (415) 981-0550 
Facsimile: (415) 981-4343 
 
Leland C. de la Garza 
State Bar No. 05646600 
ldelagarza@hallettperrin.com 
Stewart H. Thomas 
State Bar No. 19868950 
sthomas@hallettperrin.com 
Elizabeth A. Fitch 
State Bar No. 24075777 
Joshua C. Rovelli 
State Bar No. 24110301 
 
HALLETT & PERRIN, P.C. 
1445 Ross Avenue, Suite 2400 
Dallas, Texas 75202 
Telephone: (214) 953-0053 
Facsimile: (214) 922-4142 
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ATTORNEYS FOR PLAINTIFF 

 
CERTIFICATE OF CONFERENCE 

 
Counsel for movant and counsel for respondents have personally conducted a conference 

at which there was a substantive discussion of every item presented to the Court in this motion 
and despite best efforts the counsel have not been able to resolve those matters presented.  

 
Certified to the Day of January 20, 2021 by      
 

  /s/ Jonathan E. Sommer  
     Jonathan E. Sommer 
  

CERTIFICATE OF SERVICE 
 

 I hereby certify that, on this 20th day of January, 2021, a true and correct copy of the 
above and foregoing document has been served in accordance with the Texas Rules of Civil 
Procedure on the following counsel of record: 
 
Cole B. Ramey     
Karly Rodine 
Patrick J. Carew 
Raymond T. Fischer 
Kilpatrick Townsend & Stockton LLP 
2001 Ross Avenue, Suite 4400 
Dallas, Texas 75201 
 

Lawrence J. Friedman 
James R. Krause 
Jason H. Friedman 
Friedman & Feiger, L.L.P. 
5301 Spring Valley Road, Suite 200 
Dallas, Texas 75254 

Jeffrey M. Tillotson 
Jonathan R. Patton 
J. Austen Irrobali 
Benjamin L. Nabors 
Tillotson Law 
1807 Ross Avenue, Suite 325 
Dallas, Texas 75201 

 

  /s/ Jonathan E. Sommer  
 Jonathan E. Sommer 
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A DELAWARE LIMITED PARTNERSHIP; 
UNITED DEVELOPMENT FUNDING II, 
L.P., A DELAWARE LIMITED 
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FUNDING III, L.P., A DELAWARE 
LIMITED PARTNERSHIP; UNITED 
DEVELOPMENT FUNDING IV, A 
MARYLAND REAL ESTATE 
INVESTMENT TRUST; UNITED 
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FUND V, A MARYLAND REAL ESTATE 
INVESTMENT TRUST; UNITED 
MORTGAGE TRUST, A MARYLAND 
REAL STATE INVESTMENT TRUST; 
UNITED DEVELOPMENT FUNDING 
LAND OPPORTUNITY FUND, L.P., A 
DELAWARE LIMITED PARTNERSHIP; 
UNITED DEVELOPMENT FUNDING 
LAND OPPORTUNITY FUND 
INVESTORS, L.L.C., A DELAWARE 
LIMITED LIABILITY COMPANY 
 

Plaintiffs, 
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J. KYLE BASS; HAYMAN CAPITAL 
MANAGEMENT, L.P.; HAYMAN 
OFFSHORE MANAGEMENT, INC.; 
HAYMAN CAPITAL MASTER FUND, L.P.; 
HAYMAN CAPITAL PARTNERS, L.P.; 
HAYMAN CAPITAL OFFSHORE 
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DALLAS COUNTY, TEXAS 

 

DECLARATION OF JONATHAN E. SOMMER IN SUPPORT OF PLAINTIFFS’  
MOTION TO COMPEL REGARDING HAYMAN’S CLAIMS OF PRIVILEGE WITH 

RESPECT TO DANIEL J. EDELMAN, INC. 
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I Jonathan E. Sommer, declare and state as follows: 

1. I am over eighteen years of age. I have never been convicted of a felony or a 
crime of moral turpitude. I am of sound mind, and I am fully competent to make this declaration. 
I make this declaration of my own personal knowledge, except to the extent otherwise stated. 

2. I am an attorney for plaintiffs United Development Funding, L.P., et al. 
(collectively, “UDF”), and I am submitting this declaration in support of UDF’s Motion to 
Compel Regarding Hayman’s Claims of Privilege With Respect to Daniel J. Edelman, Inc. 
(“Edelman”). 

3. In a May 2, 2018 privilege log served by Defendants J. Kyle Bass et al. 
(collectively, “Hayman”), Hayman asserted privilege claims over, inter alia, certain 
communications with Edelman. With limited discovery in its possession, UDF moved to compel 
and challenged some of the assertions of privilege on Hayman’s May 2, 2018 privilege log, 
including communications with Edelman. 

4. In 2020, Hayman produced additional communications with Edelman, and also 
served a second privilege log on November 16, 2020, which included privilege claims over 
additional communications with Edelman. 

5. On May 6, 2020, UDF served a subpoena on Edelman seeking the production of 
documents, but Edelman refused to produce any documents in response to the subpoena.  
Edelman claimed that the subpoena was a speculative fishing expedition.  As of December 16, 
2020, Edelman had still failed to produce any document in response to the subpoena, and UDF 
threatened to move to hold Edelman in contempt of court.  Finally, on December 29, 2020, 
Edelman produced its first tranche of documents in response to the subpoena.  As of January 19, 
2021, Edelman has still not produced the remaining documents responsive to UDF’s subpoena, 
which I understand to be the majority of Edelman’s production. 

6. Exhibit A is intentionally omitted. 

7. Attached hereto as Exhibit B is a true and correct copy of an email chain dated 
January 5, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
000903 – Edelman 000905.  The foregoing document has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Agreed Protective Order 
Regarding the Disclosure and Use of Discovery Materials, signed by the Court on October 20, 
2020 (“Protective Order”).   

8. Attached hereto as Exhibit C is a true and correct copy of an email chain dated 
January 9, 2016 to January 10, 2016, produced by Edelman in this action and bearing the Bates 
numbers Edelman 001077 – Edelman 001081.  The foregoing email chain has been designated as 
“Confidential – Subject to Protective Order” by Edelman, pursuant to the terms of the Protective 
Order. 
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9. Attached hereto as Exhibit D is a true and correct copy of an email chain dated 
February 9, 2016, produced by Edelman in this action and bearing the Bates number Edelman 
003309.  The foregoing email chain has been designated as “Confidential – Subject to Protective 
Order” by Edelman, pursuant to the terms of the Protective Order. 

10. Attached hereto as Exhibit E is a true and correct copy of a PowerPoint 
presentation dated February 2016, produced by Edelman in this action and bearing the Bates 
numbers Edelman 003310 – Edelman 003315.  The foregoing document has been designated as 
“Confidential – Subject to Protective Order” by Edelman, pursuant to the terms of the Protective 
Order.  While the presentation is dated “February 2016,” corresponding metadata produced with 
the document indicates a date of February 9, 2016.  

11. Attached hereto as Exhibit F is a true and correct copy of an email chain dated 
February 10, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
003336 – Edelman 003337.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

12. Attached hereto as Exhibit G is a true and correct copy of an email chain dated 
February 14, 2016 to February 16, 2016, produced by Edelman in this action and bearing the 
Bates numbers Edelman 003510 – Edelman 003512.  The foregoing email chain has been 
designated as “Confidential – Subject to Protective Order” by Edelman, pursuant to the terms of 
the Protective Order. 

13. Attached hereto as Exhibit H is a true and correct copy of an email chain dated 
February 18, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
003575 – Edelman 003576.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

14. Attached hereto as Exhibit I is a true and correct copy of an email chain dated 
February 18, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
003579 – Edelman 003581.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

15. Attached hereto as Exhibit J is a true and correct copy of an email chain dated 
February 18, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
003587 – Edelman 003588.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

16. Attached hereto as Exhibit K is a true and correct copy of an email chain dated 
February 18, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
003592 – Edelman 003593.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

17. Attached hereto as Exhibit L is a true and correct copy of an email chain dated 
February 18, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
003595 – Edelman 003596.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 
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18. Attached hereto as Exhibit M is a true and correct copy of an email chain dated 
February 18, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
003659 – Edelman 003662.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

19. Attached hereto as Exhibit N is a true and correct copy of an email chain dated 
February 18, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
003665 – Edelman 003667.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

20. Attached hereto as Exhibit O is a true and correct copy of an email chain dated 
February 19, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
003735 – Edelman 003736.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

21. Attached hereto as Exhibit P is a true and correct copy of a document dated 
March 2, 2016, produced by Edelman in this action and bearing the Bates number Edelman 
004222.  The foregoing document has been designated as “Confidential – Subject to Protective 
Order” by Edelman, pursuant to the terms of the Protective Order. 

22. Attached hereto as Exhibit Q is a true and correct copy of an email chain dated 
August 10, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
004525 – Edelman 004526.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

23. Attached hereto as Exhibit R is a true and correct copy of a document dated 
August 10, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
004615 – Edelman 004616.  The foregoing document has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

24. Attached hereto as Exhibit S is a true and correct copy of an email chain dated 
August 11, 2016, produced by Edelman in this action and bearing the Bates numbers Edelman 
004643 – Edelman 004644.  The foregoing email chain has been designated as “Confidential – 
Subject to Protective Order” by Edelman, pursuant to the terms of the Protective Order. 

25. Attached hereto as Exhibit T is a true and correct copy of the Protective Order. 

26. On December 31, 2020, Ellen Cirangle, counsel for UDF, sent a letter to 
Edelman’s counsel challenging Edelman’s confidentiality designations on a variety of documents 
Edelman produced to UDF, including all but two of the Exhibits cited in this motion.  On 
January 14, 2021, Edelman responded to the December 31 letter.  Edelman’s position is that, 
with respect to the exhibits identified in Ms. Cirangle’s letter that are submitted with this motion, 
the exhibits are properly designated confidential under the Protective Order. 

27. On January 15, 2021, I met and conferred by telephone with Hayman’s counsel 
about the issues raised in UDF’s motion to compel, and with Edelman’s counsel regarding 
whether Edelman would agree to remove its confidentiality designations so that the exhibits (and 
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references thereto in the motion to compel) could be publicly filed, but the parties were not able 
to resolve any of the issues. 

JURAT: 

“My name is Jonathan E. Sommer, my date of birth is April 7, 1970, and my office 
address is Lubin Olson & Niewiadomski LLP, 600 Montgomery Street, 14th Floor, San 
Francisco, California. I declare under penalty of perjury that the foregoing is true and 
correct.” 

Executed on the 20th day of January, 2021 in Washington County, Minnesota. 
 
 
      ___________________________ 
       Jonathan E. Sommer 
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CAUSE No. CC-17-06253-C 
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IN THE COUNTY COURT 

ATLAWNO.3 

DALLAS COUNTY, TEXAS 

AGREED PROTECTIVE ORDER REGARDING THE DISCLOSURE 
AND USE OF DISCOVERY MATERIALS 
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The Parties as well as the Court anticipate that certain documents and testimony 

containing or reflecting confidential, proprietary, and/ or trade secret information is likely 

to be disclosed or produced by the Plaintiffs and Defendants (collectively, the "Parties") 

during the course of discovery in this case and, therefore, the Court enters this Order 

setting forth the conditions for treating, obtaining, and using such information. The Court 

finds good cause for the following Protective Order Regarding the Disclosure and Use of 

Discovery Materials (the "Order" or "Protective Order"). 

I. PURPOSES AND LIMITATIONS 

1. This Order does not confer blanket protections on all disclosures during 

discovery. Designations under this Order shall be made with care and shall not be made 

absent a good faith belief that the designated material satisfies the criteria set forth below. 

This Order shall become effective as of the date signed and entered by the judge below 

(the "Effective Date"). No Discovery Material produced prior to the Effective Date by any 

party, non party or other person shall be subject to the terms of this Order, and, therefore, 

no Discovery Material produced prior to the Effective Date shall be subject to any of the 

restrictions imposed by this Order. 

2. Nothing in this Order shall be construed to require a party to produce or 

disclose documents or information not otherwise required to be produced under the 

applicable rules or orders of the Court. Production or disclosure of "CONFIDENTIAL 

- SUBJECT TO PROTECTIVE ORDER"1 documents or information under this Order 

shall not prejudice the right of any party making that production or disclosure to maintain 

the trade secret status or confidentiality of that information in other contexts. Moreover, 

1 Or sometimes referenced as "CONFIDENTIAL - SUBJECT TO PO" 
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nothing in this Order creates a presumption or implies that information designated as 

Protected Material actually constitutes a trade secret, is proprietary, or is otherwise 

protectable information. 

3. Protected Material produced in the above-captioned litigation shall be used 

solely in connection with this lawsuit and shall not be used directly or indirectly for any 

other purpose whatsoever, including but not limited to, in other civil litigations or for 

business purposes other than specifically provided for herein. 

II. DEFINfflONS 

4. The terms defined in this Paragraph 4 shall have the meanings provided 

herein, which shall govern throughout this Order. Defined terms may be used in the 

singular or the plural. 

a. 

b. 

C. 

d. 

e. 

07675.00002/1150601v2 

"Discovery Material" means all items, documents, or information, 
including from any non-party, regardless of the medium, if any, or 
manner generated, stored, or maintained (including, among other 
things, testimony, transcripts, or tangible things) that are produced, 
disclosed, exchanged or generated formally or informally in 
connection with discovery, at hearings, or otherwise in this case. 

"Outside Counsel" means attorneys at law firms that appear on the 
pleadings as counsel for a Party, as well as their support personnel, 
graphics, translation, design, and/ or trial consulting personnel, 
paralegals, legal secretaries, and legal clerks employed by such 
counsel ( excluding any Outside Expert or Consultant) and working 
in connection with this case and to whom it is reasonably necessary 
to disclose information for this litigation. 

"Party" means any party to this case, including all of its officers, 
directors, trustees, managing or general partners, and employees. 

"Producing Party" means any Party or non-party that discloses or 
produces any Discovery Material in this case. 

"Protected Material" means any Discovery Material that is 
designated as "CONFIDENTIAL-SUBJECT TO PROTECTIVE 
ORDER" as provided for in this Order. Protected Material shall not 
include: (i) advertising materials that have been actually published 
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or publicly disseminated; and (ii) materials that show on their face 
that have been disseminated to the public. 

f. "Receiving Party" means any Party who receives Discovery 
Material from a Producing Party. 

g. "Outside Expert or Consultant" shall mean any outside person 
(and their support personnel) who is not an employee of a Party and 
who is identified as an expert whose opinions may be presented at 
trial of this case, or who is retained or specially employed in 
anticipation of litigation or preparation for trial and who is not 
expected to be called as a witness at trial, including but not limited 
to a proposed expert witness with whom counsel may deem it 
necessary to consult concerning technical, financial, or other aspects 
of this case for the preparation or trial thereof. This term is to be 
construed within the meaning of TEXAS RULES OF CIVIL 

PROCEDURE 192.3(e) and 192. 7. 

III. COMPUTATION OF TIME 

5. The computation of any period of time prescribed or allowed by this Order 

shall be governed by the provisions for computing time set forth in the TEXAS RULES OF 

CIVIL PROCEDURE. 

IV. SCOPE 

6. The protections conferred by this Order cover not only Discovery Material 

governed by this Order as addressed herein, but also any information copied or extracted 

therefrom, as well as all copies, excerpts, summaries, compilations, or derivations in any 

way thereof, plus testimony, conversations, or presentations by Parties or their counsel in 

court or in other settings that might reveal Protected Material. 

7. Nothing in this Protective Order shall prevent or restrict a Producing Party's 

own disclosure or use of its own Protected Material for any purpose, and nothing in this 

Order shall preclude any Producing Party from showing its Protected Material to an 

individual who prepared the Protected Material. 
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8. Nothing in this Order shall be construed to prejudice any Party's right to use 

any Protected Material before the Court or in any filing with the Court provided that any 

filing with the Court is made under seal in accordance with TEXAS RULE OF CIVIL 

PROCEDURE 76a. 

9. This Order is without prejudice to the right of any Party to seek further or 

additional protection of any Discovery Material or to modify this Order in any way, 

including, without limitation, an order that certain documents or information not be 

produced at all. 

V. DURATION 

10. Even after the termination of this case, the confidentiality obligations 

imposed by this Order shall remain in effect until a Producing Party agrees otherwise in 

writing or a court order otherwise directs. 

VI. ACCESS TO AND USE OF PROTECTED MATERIALS 

11. Basic Principles. All Protected Material shall be used solely for the 

above-captioned proceeding and any related appellate proceedings, and not for any other 

purpose whatsoever, including without limitation any other civil litigation or any business 

or competitive purpose or function. Protected Material shall not be distributed, disclosed 

or made available to anyone except as expressly provided in this Order. 

12. Secure Storage. Protected Material must be stored and maintained by a 

Receiving Party at a location and in a secure manner that is reasonably calculated to 

ensure that access is limited to the persons authorized under this Order. 

13. Legal Advice Based on Protected Material. Nothing in this Protective 

Order shall be construed to prevent counsel from advising their clients with respect to 
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this case based in whole or in part upon Protected Materials, provided counsel does not 

disclose the Protected Material itself except as provided in this Order. 

14. Limitations. Nothing in this Order shall restrict in any way a Producing 

Party's use or disclosure of its own Protected Material for any purpose. Nothing in this 

Order shall restrict in any way the use or disclosure of Discovery Material by a Receiving 

Party: (i) that at the time of disclosure to a Receiving Party, is lawfully in the public 

domain; (ii) that after disclosure to a Receiving Party, lawfully becomes part of the public 

domain as a result of publication not involving a violation of this Order; (iii) that a 

Receiving Party can show was received by it, whether before or after the disclosure, from 

a source who obtained the information lawfully and under no obligation of confidentiality 

to the Producing Party; (iv) that a Receiving Party can show was independently developed 

by it after the time of disclosure by personnel who have not had access to the Producing 

Party's Protected Material; (v) with the consent of the Producing Party; or (vi) pursuant 

to order of the Court. 

15. Disclosure to Author or Recipient. Notwithstanding any other 

provision, nothing in this Order shall prohibit Outside Counsel for a Party from disclosing 

Protected Material to any person whom the Protected Material identifies as an author, 

addressee, carbon copy recipient or an otherwise recipient of such Protected Material. In 

addition, regardless of its designation, if Protected Material makes reference to the actual 

or alleged conduct or statement of a person, Outside Counsel may discuss such conduct 

or statements with such person, provided that such discussions do not disclose or reveal 

any other portions of the Protected Material. 
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VII. DESIGNATING PROTECTED MATERIAL 

16. Available Designations. Any Producing Party may designate Discovery 

Material with a "CONFIDENTIAL-SUBJECT TO PROTECTIVE ORDER" or 

"CONFIDENTIAL-SUBJECT TO PO" designation in the manner provided for in 

Paragraphs 17-18 and in the manner provided for herein. If a non-party produces 

Discovery Material in response to a subpoena from a Party, any Party to this action shall 

have the right to designate the Discovery Material with a "CONFIDENTIAL-SUBJECT 

TO PROTECTIVE ORDER" or "CONFIDENTIAL-SUBJECT TO PO" designation in the 

manner provided for in Paragraphs 17-18 and in the manner provided for herein, provided 

that such designations are made no later than fifteen (15) calendar days from the date that 

the Party has notice that Discovery Material has been produced in response to the 

subpoena. Until this fifteen (15) day period expires, the Discovery Material produced in 

response to subpoena shall be treated as Protected Material under this Order. 

17. Written Discovery and Documents and Tangible Things. Written 

documents (which include electronically stored information), and tangible things that 

meet the requirements for the confidentiality designations provided for herein may be so 

designated by placing the appropriate designation on every page of the written material 

prior to production. Declarations, written discovery responses, and arbitral filings or 

pleadings may be designated by placing the appropriate designation on the face of such 

document. For digital files being produced, the Producing Party may mark each viewable 

page or image with the appropriate designation, or mark the medium, container, and/or 

communication in which the digital files were contained. In the event that a Receiving 

Party prints documents produced electronically in native format, the Receiving Party shall 
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make reasonable efforts to ensure that such documents are appropriately designated. To 

the extent a Receiving Party generates copies of any Protected Material, whether 

electronic or hardcopy, in whole or in part, it shall maintain the confidentiality 

designation of the Producing Party. 

18. Depositions and Testimony. Parties may designate depositions and 

other testimony, in whole or in part, with the appropriate designation by indicating on 

the record at the time the testimony is given or by sending written notice to the other 

Parties of how the transcript of the testimony is designated within twenty-one (21) days 

of receipt of the final transcript of the testimony. If no indication on the record is made, 

all information disclosed during a deposition shall be deemed "CONFIDENTIAL -

SUBJECT TO PROTECTIVE ORDER" until the twenty-one day (21) time period within 

which it may be appropriately designated as provided for herein has passed. Any 

Protected Material that is used in the taking of a deposition shall remain subject to the 

provisions of this Protective Order, along with the transcript pages of the deposition 

testimony dealing with such Protected Material. In such cases the court reporter shall be 

informed of this Protective Order and shall be required to operate in a manner consistent 

with this Protective Order. In the event the deposition is videotaped, the original and all 

copies of the videotape shall be marked by the video technician to indicate that the 

contents of the videotape are subject to this Protective Order, substantially along the lines 

of "This videotape contains confidential testimony used in this case and is not to be viewed 

or the contents thereof to be displayed or revealed except pursuant to the terms of the 

operative Protective Order in this matter or pursuant to written stipulation of the parties." 

Counsel for any Producing Party shall have the right to exclude from oral depositions, 

other than the deponent, deponent's counsel, the reporter and videographer (if any), any 
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person who is not authorized by this Protective Order to receive or access Protected 

Material based on the designation of such Protected Material. Such right of exclusion shall 

be applicable only during periods of examination or testimony regarding such Producing 

Party's Protected Material. 

VIII. DISCOVERY MATERIAL DESIGNATED AS "CONFIDENTIAL" 

19. Producing Party may designate as "CONFIDENTIAL - SUBJECT TO 

PROTECTIVE ORDER" Discovery Material, which it considers to contain or reflect non

public, confidential, proprietary, and/or commercially sensitive information, including 

but not limited to Discovery Material that the Producing Party considers to constitute or 

to contain trade secrets or other confidential research, development, commercial, or other 

information, or information subject to an affirmative obligation of confidentiality to a 

third party or a Court. 

20. Unless otherwise ordered by the Court, Discovery Material designated as 

"CONFIDENTIAL - SUBJECT TO PROTECTIVE ORDER" may be disclosed only to the 

following: 

a. The Receiving Party's Outside Counsel, and any copying, clerical, or 
technical litigation support services working at the direction of such 
Outside Counsel, provided that any copying, clerical, or technical 
litigation support services are located within the United States; 

b. Any Outside Expert or Consultant retained by the Receiving Party to 
assist in this action, including his or her clerical and support staff 
(provided, however, that any support staff that provides professional 
technical, engineering, accounting, or financial support services 
must be separately disclosed as an Outside Expert or Consultant in 
accordance with this Order), provided that disclosure is only to the 
extent necessary to perform such work and provided that such expert 
or consultant has agreed to be bound by the provisions of the 
Protective Order by signing a copy of Exhibit A; 

c. Court reporters, stenographers and videographers retained to record 
testimony taken in this action, provided they agree to maintain the 
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confidentiality of Protected Material pursuant to this Protective 
Order; 

d. The Court and its staff; 

e. Graphics, translation, design, and/ or trial consulting personnel 
retained by the Receiving Party to assist in this action, provided they 
have agreed to be bound by the provisions of the Protective Order by 
signing a copy of Exhibit A; 

f. Any mediator who is assigned to hear this matter, and his or her staff, 
subject to their agreement to maintain confidentiality to the same 
degree as required by this Protective Order; 

g. Employees of insurers of the parties in this case to whom it is 
necessary that the material be shown for purposes of this litigation, 
provided they have agreed to be bound by the provisions of the 
Protective Order by signing a copy of Exhibit A; 

h. Parties, provided that each and every person receiving Protected 
Material as a party has agreed to be bound by the provisions of the 
Protective Order by signing a copy of Exhibit A; 

i. Any other person with the prior written consent of the Producing 
Party of the Protected Material. 

IX. CHALLENGING DESIGNATIONS OF PROTECTED MATERIAL 

21. A Party shall not be obligated to challenge the propriety of any designation 

of Discovery Material under this Order at the time the designation is made, and a failure 

to do so shall not preclude a subsequent challenge thereto. No Party covered by the terms 

of this Order concedes that any material designated by any other Person as "Confidential 

- Subject to Protective Order" does in fact contain or reflect trade secrets, proprietary or 

confidential information, or has been properly designated as Confidential - Subject to 

Protective Order. 

22. Any challenge to a designation of Discovery Material under this Order shall 

be written, shall be served on Outside Counsel for the Producing Party, shall particularly 
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identify the documents or information that the Receiving Party contends should be 

differently designated. Thereafter, further protection of such material shall be resolved 

in accordance with the following procedures: 

a. Counsel for the designating party or third party shall respond in 
writing to such objection within fourteen (14) days, and shall state 
with particularity the grounds for asserting that the document or 
information is Confidential. If no timely written response is made to 
the objection, the challenged designation will be deemed to be void. 
If the designating party or non party makes a timely response to such 
objection asserting the proprietary of the designation, counsel shall 
then confer in good faith in an effort to resolve the dispute. 

b. If a dispute as to a "Confidential - Subject to Protective Order" 
designation of a document or item of information cannot be resolved 
by agreement, the proponent of the designation being challenged 
shall present the dispute to the Court initially by letter before filing a 
formal motion for an order regarding the challenged designation. If 
the proponent of the designation fails to timely present the dispute 
to the Court, the opponent to the designation then shall present the 
dispute to the Court. The document or information that is subject of 
the filing shall be treated as originally designated pending resolution 
of the dispute by the Court. 

c. The burden of proving the confidentiality of information designated 
as "Confidential - Subject to Protective Order" remains with the 
designating party. 

X. SUBPOENAS OR COURT ORDERS 

23. If at any time Protected Material is subpoenaed by any entity, individual, 

court, arbitral, administrative, or legislative body, the Party to whom the subpoena or 

other request is directed shall give prompt written notice thereof to every Party who has 

produced such Discovery Material and to its counsel and shall provide each such Party 

with a reasonable opportunity (not less than fifteen (15) calendar days) to move for a 

protective order regarding the production of Protected Materials implicated by the 

subpoena. 
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XI. FILING PROTECTED MATERIALS 

24. Absent written permission from the Producing Party or a court Order 

secured after appropriate notice to all interested persons, a Receiving Party may not file 

or disclose in the public record any Protected Material. 

XII. INADVERTENT DISCLOSURE OF PROTECTED MATERIAL 

25. The inadvertent production by a Party of Discovery Material subject to the 

attorney-client privilege, work-product protection, or any other applicable privilege or 

protection, will not waive the applicable privilege and/ or protection if a request for return 

of such inadvertently produced Discovery Material is made within reasonable time after 

the Producing Party learns of its inadvertent production. 

26. Upon a request from any Producing Party who has inadvertently produced 

Discovery Material that it believes is privileged and/ or protected, each Receiving Party 

shall immediately return such Protected Material or Discovery Material and all copies, 

summaries, compilations, or derivations thereof to the Producing Party, except for any 

pages containing privileged markings or information by the Receiving Party which shall 

instead be destroyed and certified as such in writing by the Receiving Party to the 

Producing Party. The Producing Party shall promptly provide a privilege log identifying 

such inadvertently produced Discovery Material. 

27. Nothing hereil) shall prevent the Receiving Party from preparing a record 

for its own use containing the date, author, addresses, and topic of the inadvertently 

produced Discovery Material for the purpose of preparing any motion to compel 

production of the Discovery Material. Unless the Receiving Party moves to compel 

production of the inadvertently produced Discovery Material and the Court grants the 

Receiving Party's motion, no use shall be made of such documents or information during 
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deposition, at trial, or otherwise. Nor shall such documents or information be shown to 

anyone who has not already been given access to them subsequent to the request that they 

be returned. The Receiving Party may move the Court for an Order compelling 

production of any inadvertently produced or disclosed Discovery Material, but the motion 

shall not assert as a ground for production the fact of the inadvertent production or 

disclosure, nor shall the motion disclose or otherwise use the content of the inadvertently 

produced document or information (beyond any information appearing on the above 

referenced privilege log or record) in any way in connection with any such motion. 

XIII. INADVERTENT FAILURE TO DESIGNATE PROPERLY 

28. The inadvertent failure by a Producing Party to designate Discovery 

Material as Protected Material with the "CONFIDENTIAL - SUBJECT TO PROTECTIVE 

ORDER" designations provided for under this Order shall not waive any such designation 

provided that the Producing Party notifies all Receiving Parties that such Discovery 

Material is protected under this Order within fourteen (14) days of the Producing Party 

learning of the inadvertent failure to designate. The Producing Party shall reproduce the 

Protected Material with the correct confidentiality designation within seven (7) days upon 

its notification to the Receiving Parties. Upon receiving the Protected Material with the 

correct confidentiality designation, the Receiving Parties shall return or securely destroy, 

at the Producing Party's option, all Discovery Material that was not designated properly. 

29. A Receiving Party shall not be in breach of this Order for any use of such 

Discovery Material before the Receiving Party receives notice of the Producing Party's 

inadvertent failure to designate properly. Once a Receiving Party has received 

notification of the correct confidentiality designation for the Protected Material, the 
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Receiving Party shall treat such Discovery Material as designated pursuant to the terms 

of this Order. 

XIV. INADVERTENT DISCLOSURE NOT AlITHORIZED BY ORDER 

30. In the event of a disclosure of any Protected Material pursuant to this Order 

to any person or persons not authorized to receive such disclosure under this Protective 

Order, the Party responsible for having made such disclosure, and each Party with 

knowledge thereof, shall immediately notify counsel for the Producing Party whose 

Protected Material has been disclosed. The responsible disclosing Party shall also 

promptly take all reasonable measures to retrieve the improperly disclosed Protected 

Material and to ensure that no further or greater unauthorized disclosure and/ or use 

thereof is made. 

31. Unauthorized or inadvertent disclosure does not change the status of 

Protected Material or waive the right to hold the disclosed document or information as 

Protected. 

XV. FINAL DISPOSITION 

32. Not later than sixty ( 60) days after the Final Disposition of this case, each 

Party shall return all Protected Material of a Producing Party to the respective Outside 

Counsel of the Producing Party or destroy such Protected Material, at the option of the 

Receiving Party. For purposes of this Order, "Final Disposition" occurs after an order, 

mandate, or dismissal finally terminating the above-captioned action with prejudice, 

including all appeals. 

33. All Parties that have received any such Protected Material shall certify in 

writing that all such materials have been returned to the respective Outside Counsel of 

the Producing Party or destroyed within thirty (30) days of such return or destruction. 
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Notwithstanding the provisions for return or destruction of Protected Material, Outside 

Counsel may retain one set of pleadings, court filings and exhibits, correspondence and 

attorney and consultant work product (but not document productions) for archival 

purposes. 

XVI. DISCOVERY FROM EXPERTS OR CONSULTANTS 

34. Discovery of materials provided to testifying experts shall be governed by 

TEXAS RULE OF CML PROCEDURE 192. 

XVII. MISCELLANEOUS 

35. Right to Further Relief. Nothing in this Order abridges the right of any 

person to seek its modification by the Court in the future. By stipulating to this Order, 

the Parties do not waive the right to argue that certain material may require additional or 

different confidentiality protections than those set forth herein. 

36. Termination of Matter and Retention of Jurisdiction. The terms of 

this Protective Order shall survive and remain in effect after the Final Disposition of the 

above-captioned matter. 

37. Destruction Obligations. Any destruction obligations under this Order 

shall not apply to electronically-stored information in archival form stored on backup 

tapes, computer servers, external hard drives, notebooks, personal computer hard drives, 

or other media that are created for disaster recovery purposes, provided that such 

electronic archives are not used as reference materials for a Receiving Party's business 

operations. 

38. Successors. This Order shall be binding upon the Parties hereto, their 

attorneys, and their successors, executors, personal representatives, administrators, 

heirs, legal representatives, assigns, subsidiaries, divisions, employees, agents, retained 
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consultants and experts, and any persons or organizations over which they have direct 

control. 

39. Right to Assert Other Objections. By stipulating to the entry of this 

Protective Order, no Party waives any right it otherwise would have to object to disclosing 

or producing any information or item. Similarly, no Party waives any right to object on 

any ground to use in evidence of any of the material covered by this Protective Order. This 

Order shall not constitute a waiver of the right of any Party to claim in this action or 

otherwise that any Discovery Material, or any portion thereof, is privileged or otherwise 

non-discoverable, or is not admissible in evidence in this action or any other proceeding. 

This Order does not address discovery objections nor preclude any Party from moving for 

any relief cognizable under the Texas Rules of Civil Procedure or the Court's inherent 

power. 

40. Burdens of Proof. Notwithstanding anything to the contrary above, 

nothing in this Protective Order shall be construed to change the burdens of proof or legal 

standards applicable in disputes regarding whether particular Discovery Material is 

confidential, which level of confidentiality is appropriate, whether disclosure should be 

restricted, and if so, what restrictions should apply. 

41. Interpretation. Should the Parties have any issues concerning the 

interpretation of this Order, before any Party moves for the Court's assistance, they shall 

first endeavor to promptly meet and confer to resolve the dispute. The headings used in 

this Order are supplied for convenience only and shall not be taken into account in the 

interpretation of this Order. 

42. No Probative Value. The Order shall not aggregate or diminish any 

contractual, statutory or other legal obligation or right of any Party or person with respect 
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to any Protected Material. The fact that information is designated "CONFIDENTIAL" 

under this Order shall not be deemed to be determinative of what a trier of fact may 

determine to actually be "CONFIDENTIAL" This Order shall be without prejudice to the 

right of any Party to bring before the Court questions regarding ( a) whether any particular 

material is or is not properly designated or (b) whether any particular information or 

material is or is not entitled to a greater or lesser degree of protection under the terms of 

this Order, provided that in doing so, the Party complies with the procedures set forth 

herein. The fact that any information is disclosed, used, or produced in any proceeding 

in this case shall not be offered in any action proceeding before any court, agency or 

tribunal as evidence of or concerning whether or not such information is admissible, 

confidential, or proprietary. 

So Ordered and signed on thisJiO ~ of -1------1,.?L...L,L..J...4:,L-.(..C:' 

AGREED AS TO FORM AND SUBSTANCE 
AND ENTRY REQUESTED: 

LUBIN OLSON & NIEWIADOMSKI LLP 

ls/Jonathan E. Sommer 
Ellen A. Cirangle 
CA Bar No. 164188 
ecirangle@lubinolson.com 
(admitted pro hac vice) 
Jonathan E. Sommer 
State Bar No. 24002974 
jsommer@lubinolson.com 
Kyle A. Withers 
CA Bar No. 269459 
hvithers@lubinolson.com 
(admitted pro hac vice) 
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J , 

Transamerica Pyramid 
600 Montgomery Street, 14th Floor 
San Francisco, California 94111 
Telephone: (415) 981-0550 
Facsimile: (415) 981-4343 
ATTORNEYS FOR PLAINTIFFS 

HALLETT & PERRIN, P .C. 

Isl Leland C. de la Garza 
Leland C. de la Garza 
State Bar No. 05646600 
ldelagarza@hallettperrin.com 
Stewart H. Thomas 
State Bar No. 19868950 
sthomas@hallettperrin.com 
Elizabeth A. Fitch 
State Bar No. 24075777 
Joshua C. Rovelli 
State Bar No. 24110301 
1445 Ross Avenue, Suite 2400 
Dallas, Texas 75202 
Telephone: (214) 953-0053 
Facsimile: (214) 922-4142 
ATTORNEYS FOR PLAINTIFFS 

FRIEDMAN & FEIGER, LLP 

Isl Lawrence J. Friedman 
Lawrence J. Friedman 
State Bar No. 07469300 
lfriedman@ftlawoffice.com 
James R. Krause 
State Bar No. 24049314 
ikrauseC<vffiawoffice.com 
Shauna A. Izadi 
State Bar No. 24041170 
sizadi@fflawoffice.com 
Jason H. Friedman 
State Bar No. 24059784 
jason@fflawoffice.com 
5301 Spring Valley Road, Suite 200 
Dallas, Texas 75254 
(972) 788-1400 (Telephone) 

ATTORNEYS FOR DEFENDANTS J. KYLE BASS AND HAYMAN CAPITAL MANAGEMENT, 
L.P. 
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L , 

KILPATRICK TOWNSEND & STOCKTON LLP 

Isl Patrick Carew 
Cole B. Ramey 
State Bar No. 16494980 
cramev(a.1kilpatricktmvnsend.com 
Karly Stoehr Rodine 
State Bar No. 24046920 
krodine@kilpatricktownsend.com 
Patrick J. Carew 
State Bar No. 24031919 
pcarew@kilpatrickto\vnsend.com 
Raymond T. Fischer 
State Bar 24038446 
rfischer@kilpatricktO\vnsend.com 

2001 Ross Avenue, Suite 4400 
Dallas, Texas 75201 
Telephone: (214) 922-7100 
Facsimile: (214) 922-7101 

ATIORNEYS FOR DEFENDANTS 
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CAUSE NO. CC-17-06253-C 

UNITED DEVELOPMENT FUNDING, 
L.P, A DELAWARE LIMITED 
PARTNERSHIP; UNITED 
DEVELOPMENT FUNDING II, L.P, A 
DELAWARE LIMITED PARTNERSHIP; 
UNITED DEVELOPMENT FUNDING III, 
L.P, A DELAWARE LIMITED 
PARTNERSHIP; UNITED 
DEVELOPMENT FUNDING IV, A 
MARYLAND REAL ESTATE 
INVESTMENT TRUST; UNITED 
DEVELOPMENT FUNDING INCOME 
FUND V, A MARYLAND REAL ESTATE 
INVESTMENT TRUST; UNITED 
MORTGAGE TRUST, A MARYLAND 
REAL STATE INVESTMENT TRUST; 
UNITED DEVELOPMENT FUNDING 
LAND OPPORTUNITY FUND, L.P., A 
DELAWARE LIMITED PARTNERSHIP; 
UNITED DEVELOPMENT FUNDING 
LAND OPPORTUNITY FUND 
INVESTORS, L.L.C., A DELAWARE 
LIMITED LIABILITY COMPANY 

Plaintiffs, 

v. 

J. KYLE BASS; HAYMAN CAPITAL 
MANAGEMENT, L.P.; HAYMAN 
OFFSHORE MANAGEMENT, INC.; 
HAYMAN CAPITAL MASTER FUND, 
L.P.; HAYMAN CAPITAL PARTNERS, 
L.P.; HAYMAN CAPITAL OFFSHORE 
PARTNERS, L.P.; HAYMAN 
INVESTMENTS, LLC 

Defendants. 
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§ DALLAS COUNTY, TEXAS 

EXHIBIT A 

ACKNOWLEDGMENTANDAGREEMENTTOBEBOUND 
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I hereby certify my understanding that CONFIDENTIAL--SUBJECT TO 

PROTECTIVE ORDER information is being provided to me pursuant to the terms and 

restrictions of the attached Agreed Protective Order ("Order") that was issued by the 

County Court at Law No. 3 of Dallas County, Texas in United Development Funding, 

L.P. et al. v. J. Kyle Bass et al., Cause No. CC-17-06253-C. I have been given a copy of 

that Order, as attached, and I have read it. 

I agree to comply with and be bound by the Order, and I understand and 

acknowledge that failure to so comply could expose me to sanctions and punishment in 

the nature of contempt. I will not reveal to anyone or otherwise use in any fashion any 

information or item that is subject to the Order, except in strict compliance with the 

provisions of the Order. I will maintain all such CONFIDENTIAL--SUBJECT TO 

PROTECTIVE ORDER information - including copies, notes, or other transcriptions 

made therefrom - in a secure manner to prevent unauthorized access to it. No later than 

thirty (30) days after the conclusion of this action, I will return the CONFIDENTIAL-

SUBJECT TO PROTECTIVE ORDER information - including copies, notes, or other 

transcriptions made therefrom - to the Counsel who provided me with it. 

I hereby consent to the jurisdiction of the courts of Dallas County, Texas for the 

purpose of enforcing the Order, even if such enforcement proceedings occur after 

termination of this action. 

Date: --------- Signature: __________ _ 

Name (print) 

Relationship to Lawsuit 
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